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CHILDREN AND COMMUNITY SERVICES AMENDMENT BILL 2010 

Second Reading 
Resumed from an earlier stage of the sitting.  

HON LINDA SAVAGE (East Metropolitan) [5.03 pm]: Prior to the interruption of the debate, I was speaking 
about the clinical services that will be available at the Kath French Centre in Stoneville for children who have 
been assessed as being at immediate and substantial risk of causing harm to themselves or others. I look forward 
to the minister advising what dedicated staffing and resources will be available at the Kath French Centre.  

The other area I will speak about is special guardianship orders. Special guardianship protection orders replace 
existing protection orders of enduring parental responsibility. 

The PRESIDENT: Order! Could the member please make sure her microphone is uncovered?  

Hon Peter Collier: It is a very good speech, but we cannot hear you. 

Hon LINDA SAVAGE: Thank you. Would members like me to go back to the beginning?  

Hon Robyn McSweeney: I could pick it up. It is a very good speech; no need to go back.  

Hon LINDA SAVAGE: The second reading speech said that changing the name of the protection order was a 
significant change to the current provisions. On my reading, the major change in this part of the bill appears to 
be changing the name of the protection order from “enduring parental responsibility” to “special guardianship”. 
A significant change is that, as well as the CEO of the Department for Child Protection, a carer can also now 
apply for special guardianship.  

Clause 24 of the bill amends section 3 of the Children and Community Services Act by deleting the definition of 
“protection order (enduring parental responsibility)” and replacing it with “protection order (special 
guardianship)”. I am not aware of any explanation in the explanatory memorandum or the second reading speech 
of the change to the name of the protection order; I was wondering whether the minister could enlighten me as to 
its significance. The second reading speech referred to the introduction of special guardianship orders for 
children who, for various reasons, are unable to live permanently in the care of their own families. However, my 
understanding is that enduring parental responsibility orders were also relevant, or identical, in that situation. 
That is why I am seeking clarification about the significance of changing the name of the order.  

Hon Robyn McSweeney: If the member will take an interjection, carers will now be allowed to apply. It was 
only —  

Hon LINDA SAVAGE: I understand that, but I am referring to changing the name of the order from “enduring 
parental responsibility” to “special guardianship”. I appreciate that carers can now apply, which is the significant 
change as far as I understand. I am interested to know why it has been decided to give foster carers the right to 
apply for special guardianship. One reason I ask is that a concern has been raised with me about this change to 
the legislation, and a particular scenario was put to me by someone who is very experienced in working in this 
area. The scenario put to me involves a carer in disagreement with the department about, say, the child’s contact 
with the parents or, perhaps, aspects of the department’s care plan. That carer then makes an application for 
special guardianship, as the carer would now be able to under this bill. The concern put to me was that the foster 
carer may say that he or she is no longer considering being a foster carer unless the department supported the 
foster carer in that application. Given that the carer can now initiate the application for special guardianship, the 
department may be put in the invidious position of having to choose between the stability of the child and 
ongoing difficulties with the child’s contact with his or her biological parents. As members know, contact with 
biological parents is considered not only the right of a child, but also very important for a child’s sense of 
identity.  

That scenario underscores my earlier question about the rationale behind giving the carer the right to apply for 
special guardianship. Is that a result of foster carers requesting that they be allowed to have that right? Have any 
deficiencies been identified with the CEO of the department making such an application on behalf of, ultimately, 
the carers? I accept that more permanent orders for the guardianship of a child can result in stability and can 
diminish the stigma that can come from being in care. I am curious to know what the impetus has been for foster 
carers, rather than the department, to take the lead.  

Under the current family law legislation, which in this state comprises the Family Law Act 1975 for married 
couples and the Family Court Act 1997 for de facto couples, parents have parental responsibility for their 
children until their children reach 18 years of age. Parental responsibility is defined as — 

all the duties, powers, responsibilities and authority which, by law, parents have in relation to 
children …  
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Parental responsibility is not altered if parents separate, divorce or remarry. Such responsibility can be removed 
only by court order, principally by the Family Court of Western Australia or the Children’s Court. Under a 
special guardianship order, a non-parent foster carer will be given parental responsibility until the child reaches 
18 years old, and the child’s parents will have their parental responsibility excluded. In practical terms, there are 
many similarities with a legal adoption. For example, in adoptions as they stand today and for a special 
guardianship—as it is for existing enduring parental responsibility—contact with the biological parents is, if at 
all possible, encouraged, even though that other person has been given parental responsibility. Adoption plans 
are required to address those issues, in particular contact.  

Of course, the difference is that the process of adoption is very long and often very difficult. Although foster 
carers are very carefully screened, they have been assessed as foster carers, not as people who can exercise all 
the rights and responsibilities of a parent without regular oversight by the department; in fact, the existing 
situation that they would have been in as foster carers is that of the chief executive officer being responsible for 
making all the major decisions—in fact, nearly all—in regard to the child. I understand a report is required to be 
provided to the court by the CEO when a special guardianship order is sought, as it currently is when the CEO 
seeks an enduring parental responsibility order. I would have liked to have sighted one of those reports, but I was 
advised that that was not possible, no doubt for reasons of privacy and confidentiality.  

I raise that issue because I believe the change from being a foster carer to a special guardian—that is, with 
parental responsibility—definitely requires a much more stringent assessment. I accept that the department will 
have monitored the foster carer’s care of a child over time, but it may have been only for a period of somewhat 
more than two years. I believe the fact that it is proposed that the carer, rather than the department—which is the 
significant change—can now apply really invites a question about whether this is an opportunity to consider 
whether there should be an independent expert assessment for the benefit of the court. I would like to hear from 
the minister about whether that has been considered; and, if it has, why it was not considered necessary. I raise 
that because I think it is relevant in light of the new principles of permanency planning in clause 9 of the bill that 
mean that for a child under two years of age, long-term arrangements must be considered within 12 months of 
coming into care; they must be considered within 24 months for children aged older than two years. 

Other complications may arise when special guardianship is being considered because in a number of cases the 
foster carers are relatives. Adoption policy has long opposed adoption by relatives. 

Hon Robyn McSweeney: No; not under me.  

Hon LINDA SAVAGE: Although special guardianship or the current enduring parental responsibility are not 
legally considered to be adoption, in practical terms they result in, largely, the same situation because of the 
parental responsibility element. I raise this because I looked at the Department for Child Protection’s website to 
see the advice it gives about adoption. Under the heading “Types of adoption”, it refers to the difficulties 
associated with relative adoption, and that it is prohibited under the Adoption Act 1994, except in the case of a 
step-parent. As far as I am aware, that has not been amended. Can the minister enlighten me? 

Hon Robyn McSweeney: No, it has under me; it has not gone through this place, but it has been under me.  

Hon LINDA SAVAGE: It appears that the minister is saying to me that it has been amended. It was prohibited 
because of the confusion that can arise when someone is adopted by a family member. Often, there is already a 
family relationship between the foster carer and the biological parent, which is why, I think, it requires a more 
stringent process. I look forward to the minister correcting me if I am wrong about the Adoption Act and that 
practice, and those commonsense concerns. Imagine if a relative had an ongoing relationship with a parent that 
was not just borne out of a foster carer relationship but may be from the time the parent was a child with the 
foster carer. That is a trickier and more complicated relationship, being within the family, and I wish to know 
whether consideration has been given to how someone who may be an excellent foster carer will be assessed as 
being suitable for being a special guardian, particularly now that a carer can initiate an action. I am interested to 
hear from the minister how that will be reconciled. 

I, of course, understand that the underlying policy for this bill is the desire for the stability and certainty that is 
crucial for children, and, as I have said before in this place, there is overwhelming research that shows that the 
best chance for a child’s development and wellbeing comes from being in a safe and nurturing environment with 
an adult who is consistently caring. As I said, I raise these issues because although it may clearly be impossible 
for a child to ever be returned to a biological parent, that does not mean that every care should not be taken when 
moving that parental responsibility from someone who may have been an excellent foster carer to the different 
role of having parental responsibility without the oversight, regular intervention and case conferencing of the 
department. 

I understand that the minister has been quoted as saying that these orders will be used only for children who have 
absolutely no prospect of being reunited with their parents, but the change is significant because, previously, 
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time-limited two-year protection orders have been premised on the understanding that their basis was 
reunification, and permanency planning is a significant move away from that. 

I know this bill has been motivated by the minister’s deeply held commitment to children and their right to a 
stable life, but I must raise another issue that has been raised with me. A fear has been expressed to me that the 
permanent removal of children is fraught with danger, given the failed policies of the past. That concern has 
been particularly raised with me because of the number of Indigenous children in care and past experience. I 
think it is a very legitimate concern that a special guardianship order should not be sought or made in situations 
in which it is difficult for parents to get into stable accommodation, to access drug or rehabilitation programs 
themselves, or to undergo intensive therapy for their mental illness. The waiting time for public housing is now 
three years on the priority list—well in excess of the two years foreshadowed by these changes. No doubt the 
minister has considered the situation of parents being otherwise able to have a child returned but for being 
unable to house a child, even though they are on the priority list for housing. I have made some inquiries, and 
Ngala has a waiting list of some six months at the moment for programs, and courses for drug and alcohol 
counselling are always difficult to access, particularly in regional areas. We need to ensure that parents have a 
chance to look after their own child, and the necessary steps to be able to do that need to be resourced and 
supported. 

I would like to raise a more technical issue, which is that there appear to be no sanctions or penalties for a special 
guardian who breaches contact conditions. It is my understanding that the only conditions that a court may 
impose when a special guardianship order is made relate to contact between the child and another person—
presumably the parent of the child. One concern that has been raised with me is that if the special guardian does 
not adhere, for whatever reason, to the contact arrangements put in place by the department or the court, there is 
no requirement for the CEO, on behalf of the department, to take the matter back to court or to assist the parents 
to enforce their contact rights. So I will be seeking some clarification as to whether the CEO will be intervening 
or assisting the parents to maintain that contact. I suppose—the minister may have some thoughts on this—that 
we could expect that without the department’s support, a carer will be less likely to be successful in an 
application for a special guardianship order. However, as I read the bill, that is not impossible. The CEO is not 
required to consent to the application for special guardianship. Under the current situation, I assume that the 
CEO would not apply for such an order unless the CEO was confident that the foster carer who was to become 
the special guardian would honour that order by ensuring that the contact between the child and the parent was 
maintained as far as possible. If it is the case that it will now be possible for a carer to apply for a special 
guardianship order without the support of the CEO, that raises a concern that I would like the minister to 
consider. My concern is that even though a parent may be incapable of caring for the child, it is important that 
contact is maintained with the child, except in certain limited circumstances. I am aware that the resources of 
agencies such as Legal Aid WA, the Aboriginal Legal Service and Children’s Court duty lawyers are already 
stretched. Therefore, I am concerned about the flow-on effects to agencies and authorities that offer assistance 
and support to parents to have their children returned to them. Other members have also raised that concern.  

I was told that the Children’s Court is trialling new pre-hearing conferences that involve alternative dispute 
resolution or mediation. I understand that these sorts of conferences are being used for enduring parental 
responsibility orders. I assume that if the trial proves successful, these will also be used for special guardianship 
orders. I would, therefore, like the minister to explain to me, if possible, how alternative dispute resolution or 
mediation would fit into the process of special guardianship orders. 

In concluding, I note that the Children and Community Services Act is due to be reviewed in two years. This is a 
very important provision, because it will mean that the concerns that other members and I have identified, and 
the matters that need to be refined, particularly with regard to special guardianship orders, will be able to 
addressed at an early opportunity. 

Before I conclude, I note that Hon Sue Ellery has raised some issues about proposed sections 33A and 33B. I 
have also received some contacts about that matter. Although I will not speak to them specifically, they are in the 
same terms as those that Hon Sue Ellery has spoken about. So I also look forward to the minister’s comments on 
those matters.  

HON ROBYN McSWEENEY (South West — Minister for Child Protection) [5.23 pm] — in reply: I thank 
all members for their support of the Children and Community Services Amendment Bill 2010. I particularly 
thank Hon Sue Ellery, Hon Alison Xamon, Hon Wendy Duncan and Hon Linda Savage for their contributions to 
the second reading debate, and I welcome all the issues that they have raised. 

Hon Sue Ellery quite rightly pointed out there are two major parts to this bill. The first part is the introduction of 
secure-care arrangements. That was commenced under the previous government in 2007 because of the 
recommendations in the Ford report, and I have carried that through to the present day. The other part is the 
introduction of special guardianship orders, which will overtake enduring parental orders.  
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Child protection has not been kind to some children in the past. Some children have been placed in up to 40 
different homes. By the time we listen to a child who has been placed in 40 different homes and is aged only 18, 
we get to understand that many of these children have fallen through the cracks. I am determined that that will 
not happen any more. We will not be placing children in secure care lightly. Secure care is for those children 
who are very troubled. The period will be for only 21 days, and it can be extended for only one further 21-day 
period. I sometimes wonder whether 21 days will be long enough if the child is at risk of causing significant 
harm to himself or herself, or to others, and what it will achieve. But at least it is a start. It has been pointed out 
that many of these children have complex behavioural issues. That is due to the lifestyle that they have had, and 
that has been outside their control.  

Like Hon Sue Ellery, I also went to Victoria to look at the Victorian secure-care facility. Our model is different. I 
thank Hon Sue Ellery for noting that I did send her the material on how our facility will be different from the one 
in Victoria. The secure-care facility in this state will not be a dumping ground for children with a psychiatric 
illness. There will be checks and balances. As we go through the committee stage of the bill, I will point that out. 
Children will have the right to appeal to the State Administrative Tribunal for the decision to place them in a 
secure-care facility to be reconsidered.  

With regard to assessors, the proposed new section 125A that was inserted in the other place provides that 
neither a person with a contract for service nor persons with contracts for service will be able to be appointed by 
the CEO as an assessor. That was a question that was asked during the debate.  

The guidelines and policies are not ready. This will not be done by way of regulations. It will be done by way of 
guidelines and policies.  

Can I say at this point that I will be very happy to offer those four members of the opposition who are interested 
in this matter the opportunity to have a look at the secure-care facility in January. I have nothing to hide. I am 
open and transparent. When dealing with children, we have a duty to be extremely mindful of these matters. I 
want members to be assured that this will be a very good facility for these children. Despite what some people 
may imagine that this secure-care facility will be—this is not to be disparaging to any member of this place—I 
will not be allowing anything in this facility that should not be there.  

The bill provides that children who are admitted to a secure-care facility must have a care plan prepared for them 
within two working days of being admitted to the facility. That is a very high priority.  

There will initially be nine beds at the Kath French Centre at Stoneville. The facility may have up to 20 beds. 
There will be gender separation in the building refurbishment. I have visited the centre, but of course it is not 
ready yet. The male and female young people at that facility will have access to education rooms, recreational 
areas, and living and meal areas. The bedrooms have been separated, and they can be altered to have a blend of 
six boys or three girls; or four boys or five girls; or six girls and three boys. The staffing levels will be two staff 
per child, and there will be a senior staff member on duty on all shifts. I will have to check that out, because I 
cannot read that writing. There will be a gender split at the centre.  

The secure-care facility will have a professional team that will reflect the district structure responsible for 
bringing the meeting together. I have been asked about the placement of children from Kimberley or outside the 
metropolitan area. They will be brought to the area. Once again, that will not be done lightly. The department 
understands that it will be hard to manage a child from the Kimberley. It is the intention of the department to 
keep a child from the Kimberley, for example, in his or her own area. However, if that is not possible, the child 
will attend a secure-care facility for 21 days. The department will ensure that all culturally appropriate measures 
will be taken for Aboriginal and non-Aboriginal children. The district will be responsible for case management; 
that remains intact. New technology will assist in bringing significant services to the care plan if those services 
are not available at the Kath French Centre. Strong practice guidelines are being developed. I am happy for 
members to look at them once they are developed.  

There are 117 children on enduring parental responsibility orders. A carer may make application to the courts. I 
will tell the house a story about a baby girl who was placed with a carer two days after she was born. She lived 
with her carer until she was four. She had no contact with her mother because the mother died when she was 
two. She had an elder brother who decided when he was old enough that he wanted to care for her. Up to that 
point he had not been a part of her life. The department placed the little girl with her brother despite the child 
having been in a stable and happy foster home. Research shows that the most critical years of a child’s life are 
zero to three years. The placement was not done properly. That is not the only time that that has happened. The 
story shows the complexity of these issues. I am mindful that I am dealing with human beings. When she was the 
responsible minister, Hon Sue Ellery was mindful that she was dealing with human beings.  
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Hon Sue Ellery: I appreciate you trying to provide an example. I am familiar with the case you’re talking about. 
I am not sure that you can convey the degree of the layers of complexity behind a case like that in a few 
sentences.  

Hon ROBYN McSWEENEY: I was coming to that. That is why I said that there are complexities. There were 
complexities with that case. What I am trying to say is that it is never easy. None of us can sit in judgement and 
say that it is easy. It would be terrible to be a staff member at the Department for Child Protection whose level 
was such that he or she had to make a decision about such a case. I am pointing to the stability of the child versus 
the wants of another family member. That is a complex area. I imagine that it was hard for the little boy 
involved. I have changed things around so that no-one will know whom I am talking about, because a lot of 
cases are similar. The ideal situation under guardianship orders would be for a child to be reunited with his or her 
parents. If the child has been cared for by a foster carer in a stable placement for two years, the carer can apply to 
the court to have legal guardianship so that the child is given some stability. The child will always know who its 
mum and dad are and, if possible, contact with the parents will be made.  

I refer to the member for Joondalup’s speech in the other place. Have members opposite read that speech?  

Hon Sue Ellery: I have.  

Hon Linda Savage: Yes. 

Hon ROBYN McSWEENEY: His speech described how it should be. A child should know who his parents are. 
I am not in the business of removing children from their parents and creating another stolen generation in 
Western Australia, a terrible occurrence in our past. We have enduring parental orders. These will be 
guardianship orders, which were an election commitment. I visited England with the director general. We looked 
at the English guardianship provisions and what they do for children. It is a good system. If a child in England is 
in care until the age of four, he or she is adopted out. I asked during my visit whether there was any controversy 
when those measures were introduced. I was told no. I asked whether children in those circumstances had 
contact with their parents. I was told that there is no contact. Siblings are sometimes allowed a letter drop, but 
otherwise there is no contact. I wonder whether in years to come that will create problems. I do not want 
guardianship orders to create problems. There are already enduring parental orders. The provisions in the bill are 
a little different because we are allowing foster carers to apply. When they apply to the court, the court will 
bounce the application to the Department for Child Protection to determine whether it would allow the 
application to go forward. 

The other day I spoke with some foster carers. One lady said that she was caring for five little girls who had the 
same mother. She had had them since they were babies. The mother had had four other children who had been 
placed elsewhere. She said that she did not have a problem with the mother having contact. The mother did not 
want to have contact all the time. She sometimes rings the foster carer for a chat; she just wants to know that her 
girls are safe. There is nothing wrong with that. That is the ideal. As Hon Linda Savage mentioned, sometimes 
contact is not perfect even when the court orders it. Even now with enduring parental orders it is not perfect. The 
system will never be perfect. The government is about giving children stability and ensuring that they are not 
moved around within the system.  

Hon Sue Ellery mentioned promoting a child’s wellbeing after it is born. I thought long and hard about the 
wording of this. I did not want there to be interference with a woman when she is pregnant. There are privacy 
rights. The provision relates to what happens after a child is born. The chief executive officer cannot direct a 
woman who has not given birth, but he or she can offer assistance. The King Edward Memorial Hospital for 
Women program is only for women who are known to the department or whose children are already in the 
department’s care. There has been a good response from that program. Seven babies have gone home with their 
mums instead of being placed into care. It is a small number, but it is a start. It is to everyone’s benefit if a child 
can be reunited with his or her parents. Over the years the philosophy has been to get them into care and to then 
reunite them with their parents. That is fine. They are reunited after a few months and they come back into care, 
but they cannot come back to the same carer because that carer may already have another set of children. I do not 
think people realise that. They think that if children go out of care and come back into care, they can come back 
to the same carers, but they cannot.  

Hon Sue Ellery: Proposed section 33B provides a certain action that the CEO must take before the child is born. 
I am not sure that it is entirely accurate to say that nothing happens before the CEO —  

Hon ROBYN McSWEENEY: The CEO can direct. 

Hon Sue Ellery: The bill actually says, “the CEO must do one or more of the following”. It is not an option. It 
extends the power a bit further than the minister is suggesting in her response.  

Hon ROBYN McSWEENEY: We can go into that further during the committee stage. I am happy to do that.  
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I have just explained about King Edward Memorial Hospital’s protocols. The Aboriginal placement principles 
were not being used properly. They have always been there to be used properly; however, because of that culture 
of fear, departmental workers were often more concerned about placing an Aboriginal child with an Aboriginal 
person.  

Hon Sue Ellery: It still happens.  

Hon ROBYN McSWEENEY: Yes, it does still happen. There is also the fear of placing children outside the 
Aboriginal culture. The Aboriginal placement policy allowed for that to happen, and still does, but the children 
must all be linked back to their culture. The change we have made is that an Aboriginal person in the 
department, who knows that child, must be consulted. That is a lot better than it was, which was that an 
Aboriginal person must be consulted.  

Hon Sue Ellery: A tension existed between the primacy of the best interests of the child versus following the 
Aboriginal placement policy. Does the minister think that tension has been resolved?  

Hon ROBYN McSWEENEY: Over time the departmental workers will look at the best interests of the child. I 
am not silly enough to say to Hon Sue Ellery that that tension will be resolved because there is a change in the 
wording, but I hope that children of Aboriginal descent, of whom we have 44 per cent in care, will be looked at, 
according to the policy, by the Aboriginal worker who knows the particular child. I am hoping for a bit of a shift 
there, but certainly any Aboriginal child must have the culture around him or her. I recognise that very clearly 
and so do we all.  

I thank Hon Alison Xamon for her support of the bill. The member talked about the Victorian model of secure 
care, and the Western Australian model, which is a little different from that model. The member also asked about 
training that staff would be required to undertake. Training will be given to staff. We have residential care now, 
and some of those highly trained staff will go into that secure-care facility, and more staff will be brought on and 
trained. I am happy for the member to come out to the facility in January. The member talked about the State 
Administrative Tribunal and also about an application to allow a continuation order to remain after two working 
days, and whether the safeguards are enough. I think they are, but I am happy to discuss that during the 
committee stage. The member asked about the exceptional reasons for the child’s time in the facility to be 
extended beyond 21 days. These include that the behaviour has not changed and the child wants to continue with 
the self-harming behaviour. It would be very silly to let somebody out after 21 days if he or she is going to 
continue that behaviour. There would be other instances as well. Hon Alison Xamon also talked about the 
potential to outsource services. It is the not the government’s intention to outsource the services. Government 
workers will be running the secure-care facility. Hon Alison Xamon also mentioned “reunification” Proper 
planning processes go hand in hand with reuniting the child with his or her parents. The situation will be 
monitored and the parents asked to undergo treatment for drug issues or whatever; and, if they do that within that 
time limit, which is not dead on two years as there is a little flexibility, the child will be returned. For most 
parents this will be welcome as it will set out what they have to do, and also for the child protection workers, as 
it will set out what they have to do. I thank Hon Linda Savage for acknowledging the work of child protection 
workers. Those are the two pathways. 

Members referred to the parentage determination, and to employment of children, which is a welcome addition. 
The member also talked about unborn children. As I said, I am not getting into the issue of unborn children 
unless parents have children who are already in care and they can be offered assistance. The member also 
referred to the member for Alfred Cove and tattooing. This bill did include a section on tattooing, and I welcome 
the member’s comments during the committee stage. I welcome the National Party’s support of the bill and Hon 
Linda Savage’s questions.  

I have responded to the question relating to guardianship; it is an election commitment. When I went to England, 
I saw how it worked and it was called “guardianship”, but it is a little different from “enduring parental carer”. 
That is why the name has changed, as well as there being a change of philosophy with the carers being able to 
apply to the courts to have permanent care of the child. Hon Linda Savage referred to guardianship being like 
adoption. Under the Australian Capital Territory Adoption Act relatives are allowed to adopt. That is the path 
that I am going down at present, so that in certain circumstances, and with the court’s permission, relatives will 
be able to adopt. I do not see guardianship as being the same as adoption. The foster carer will have had the child 
for two years, so we can monitor what the carer is like. The assessments will be more stringent than ever before. 
Hon Sue Ellery and I were members of the Select Committee on the Adequacy of Foster Care Assessment 
Procedures by the Department for Community Development. As I said, this is different from adoption. The person 
who wants to adopt does not have care of the child in the main. The child will have been placed with the carer 
for two years so that we can see exactly what the carer is like.  

As we go through the bill during the committee stage, no doubt members will raise some more questions. On that 
note, I recommend that the bill be read a second time.  
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Question put and passed. 

Bill read a second time.  

Committee 
The Deputy Chairman of Committees (Hon Helen Morton) in the chair; Hon Robyn McSweeney (Minister for 
Child Protection) in charge of the bill. 

Clause 1: Short title — 

Hon SUE ELLERY: Clause 1, the short title, gives us the opportunity to canvass more broadly some matters 
about the Children and Community Services Amendment Bill. The minister provided some answers to the 
questions that I raised in my second reading contribution, but she certainly did not address all of them. 
Therefore, given the time, I might list those questions and perhaps after the dinner break the minister will have 
the opportunity to provide me with some more detail. 

The first question that I did not hear the minister answer was about the appeal rights against a decision to place a 
child into a secure-care facility, which the first part of the bill addresses. The bill sets out who may use the lower 
level of appeal—that is, who may ask the CEO to reconsider the decision. It is not clear to me in the bill who has 
the right to a higher level of appeal if a person wants to refer the decision to the State Administrative Tribunal. 
Who may make that application? Is it the same category of aggrieved people who have the right of appeal at the 
first level? That is my first question. 

I understand that some work has been done on the guidelines and policies for staff involved with the secure-care 
facility. I appreciate that these guidelines or whatever might be in draft form—I would treat them accordingly if 
that was the case—but I did ask the minister whether she would table those documents. There is a range of 
matters on which the bill is quite explicit, but on the range of things that will go to how the bill is given effect, 
the bill is completely silent. We would not necessarily expect the bill to spell out all those things; some of them 
may be covered by regulation, but others will be covered by, if we like, the practice guidelines, policies and 
procedures of the department. I understand from the briefing that some of that work has been done and even if it 
is in draft form or whatever—I would give it no greater weight than that—it would be helpful to see the 
department’s thinking about how the rights of children who have committed no crime and have not been 
diagnosed with any mental illness are balanced against a decision that for their own safety and perhaps the safety 
of others, they need to be in a locked facility. I would welcome that. I take this opportunity to note that I 
welcome the minister’s invitation to view the facility in January when work on it is more advanced. 

The minister made a comment in her second reading reply in response to the issue I raised about how the 
department will be able to meet the two-day deadline to provide a meaningful care plan. I welcome any further 
advice that she is able to provide about what will be different about the way the work is done in this facility from 
the way care plans are done in seven days in other circumstances. What is different? Are there additional 
resources? Is there a split in the duties between people who are on shift and somebody else will actually write up 
the care plan? I am at a loss to see how that two-day deadline can be met, particularly if we are talking about a 
child who has come in judicially and therefore may not necessarily be known to the department. It is a great 
deadline and objective to set, but I am interested in what work has been done to achieve it.  

The minister in her second reading response touched a little on the question of special guardianship and the 
differences in assessment between foster carers and potential adoptive parents, but I ask whether any more 
information is available. In particular, I do not think that the minister responded to the part of my second reading 
contribution in which I asked about the ongoing relationship between the Department for Child Protection and 
the child once the special guardianship order is made. I think I recall from the briefing that the department is not 
going to walk away from the child, but the legislation does not say anything about that. We would not expect the 
legislation to say anything about it, but I wonder whether the minister might provide some further information 
about those matters.  

The minister touched on it—I think I invited her by way of interjection—but I just put on the list for now my 
question about new sections 33A and 33B and what action the CEO may take if he or she becomes aware of a 
potential risk before a child is born. In particular, new section 33B states that the CEO must do one of 
three things listed. The CEO must choose to either provide or arrange to provide social services; arrange 
meetings between the pregnant woman and relevant service providers for the purposes of developing a plan; or 
cause an investigation to be conducted by an authorised officer. We might expect that some women would take 
objection to being told, “One of these things is going to happen: I’m either going to refer you to a social service 
or I’m going to have a meeting for the purpose of developing a plan that you need to agree to or I’m going to do 
a further investigation.” I welcome some more information about how that might happen and how that 
investigation might be undertaken. I suggest that in some cases it may be that the department knows the mother, 
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knows the other children she has had and knows what things, good or bad, have happened to those children, so it 
might not be unreasonable to expect that the department would take certain action based on what it already 
knows has happened with her other kids. That is probably the bulk of the people affected by this provision. 
However, when we are talking about somebody who the department might not have had dealings with before, I 
am interested in how the department will handle that situation because it is pretty sensitive and some women 
might take serious objection to being told that someone has deemed them to be at risk and therefore these things 
are going to happen.  

I am also interested in—this might already be included in the protocols that have been developed—the referral 
pathways. Who is monitoring all of this? The CEO has taken these steps and a decision is made that no further 
steps need to be taken or a decision is made to do a lot more. How is that monitored and how is that woman 
tracked or a decision made that she no longer needs to be tracked, if I am using the right word? I take no 
objection to the policy behind the need to take action with the secure-care facility and the provisions about what 
might happen before a child is born, but they do go to fairly fundamental rights of people—children in one case, 
and in the other, pregnant women. Therefore, the review of the act, particularly these parts of the act, is pretty 
important. In my second reading contribution, I invited the minister—I invite her again—to give some 
commitments about how that review will be conducted. The point I made in my second reading contribution is 
that there is a difference between a desktop “let us look at the provisions of the bill and let us look at our stats” 
review and a review that invites feedback—for example, seeking feedback from those people whom a pregnant 
woman has been referred to. There is a difference between those two levels of review and I welcome the 
minister’s view on how she thinks that review might be conducted.  

Those are the matters that I would not mind some further information on. If the dinner break provides the 
minister with the opportunity to come back and perhaps provide that information either in a direct response or by 
way of tabling some documents, I welcome that.  

Hon ROBYN McSWEENEY: I just respond by saying that when I come back after the dinner break, I will 
answer the questions for the member. 

Sitting suspended from 6.00 to 7.30 pm 
Hon ROBYN McSWEENEY: Before the dinner break, Hon Sue Ellery asked me a series of questions and I 
said I would respond to them after dinner. 

Her first question was about appeal rights. The same people who apply for reconsideration to the chief executive 
officer can apply to the State Administrative Tribunal. Proposed section 88G(2) lists such people: they are the 
same people as with the other level of appeal, be they the child, a parent of the child, a carer or any other person 
who the CEO considers to be significant. They are the same. 

In response to the member’s second and third questions, practice guidelines for the admission process and all 
aspects of care during the period of admission and transition are in very draft form. When those guidelines have 
been developed, I will provide the member with a copy of them. Hopefully, when the member visits in January, I 
will be able to provide the member with a copy of those documents.  

The member asked about the tensions between the rights of a child and the child being in a locked facility. I went 
into that in a little detail and will be very happy to tell the member how children will be fully informed of their 
rights when we consider clause 5 of the bill.  

The member asked how care plans will be done in two days. It is intended that within those two days, a meeting 
of key players will take place. This will include education officers, mental health experts, drug and alcohol 
workers, and the parent or carer. Staff on site at the secure centre will liaise with the case manager.  

The member also raised the issue of special guardianship and adoption. Members have asked me how special 
guardianship is different from adoption. Special guardianship certainly is different from adoption. In the case of 
special guardianship, the child has been placed with the carers for two years or more, and they therefore know 
the child involved. In the case of adoption, they have never met the child. If required, an additional assessment 
will be undertaken. If the court wants an independent report, it has the power to order one under section 139 of 
the Children and Community Services Act. An additional assessment can be the court report by the department; I 
believe Hon Linda Savage has been given a copy of such report during her briefing on this bill. 

I now refer to the ongoing nature of the guardianship relationship and the Department for Child Protection. 
Under enduring parental orders, cases were closed; that is, once an enduring parental order was made, the case 
was closed because the child was then, for all intents and purposes, given to the foster carers. Guardianship 
orders on a case-by-case basis will be open to provide sufficient support and foster care subsidy if asked for. 
This support was not provided under enduring parental responsibility orders.  
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The court may order contact by the carer. If the department is asked by the carer to mediate that contact, the 
department can do so, but that will be on a case-by-case basis.  

Hon Sue Ellery asked about proposed sections 33A and 33B, which state — 

33A.  CEO may cause inquiries to be made before child is born 

If, before a child is born, the CEO receives information that raises concerns about the child’s 
wellbeing after the child is born, the CEO may cause any inquiries to be made that the CEO 
considers reasonably necessary for the purpose of determining whether action should be taken 
to safeguard or promote the child’s wellbeing after the child is born. 

33B.  Further action by CEO before child is born 

If the CEO determines that action should be taken before a child is born to safeguard or 
promote the child’s wellbeing after the child is born, the CEO must do one or more of the 
following — 

(a) provide, or arrange for the provision of, social services to the pregnant woman; 

(b) arrange or facilitate a meeting between an officer and any one or more of the 
following people — 

(i) the pregnant woman; 

(ii) a representative of a service provider; 

(iii) a representative of a public authority; 

(iv) any other person the CEO considers appropriate,  

for the purpose of developing a plan to address the needs of the child after the child is 
born in a way that ensures the best outcome for the child; 

(c) cause an investigation to be conducted by an authorised officer for the purpose of 
assessing the likelihood that the child will be in need of protection after the child is 
born. 

These referrals can be made by the maternity hospital. Doctors at King Edward Memorial Hospital already make 
such referrals. However, the referrals must be only on specific and detailed issues, and made only after a child is 
born, as stated in the legislation. I did not get into referrals before a child is born. However, this pre-planning 
with King Edward Memorial Hospital will ensure that the baby is safe when it is born. The referral pathway is 
King Edward Memorial Hospital and other hospitals in the local district. However, they will take only specific 
and detailed referrals, and the threshold is significant. 

During the dinner break I looked at pre-birth planning issues. Of the 61 pregnant women referred to DCP by 
KEMH, in 39 cases the women kept their babies, and statutory action was taken in 22 cases; however, of those 
22, nine babies were put back with their mothers. Without this level of pre-planning, many of those 61 women’s 
babies would have been put into care. This is a good clause because we can monitor these babies when they are 
born. That was my only intention. The review does not start for 14 months, but I presume we are thinking of 
having a reference group, broad consultation and an independent consultant, and of providing a report to 
Parliament. I am very happy to be open and accountable on that review.  

Hon LINDA SAVAGE: I would also like to speak on clause 1 to seek some clarification of some issues I raised 
in my contribution to the second reading debate. Some of them do not go specifically to the clause, so I am 
happy to wait on some until we work through the bill clause by clause, depending on what the minister feels is 
the most appropriate way to deal with them. I think my initial question was: will a senior consultant psychologist 
be on site at the Kath French Centre? I understood from the briefing that there would be.  

Hon ROBYN McSWEENEY: The answer to that is yes, as the honourable member was told at the briefing.  

Hon LINDA SAVAGE: I thank the minister. I also asked for some clarification about what dedicated full and 
part-time staff will be at the Kath French Centre. 

Hon ROBYN McSWEENEY: The staff will comprise a director of secure care; a senior consultant 
psychologist; a senior manager of secure care; senior secure care officers, five FTEs; an Aboriginal practice 
leader level 6, one FTE; a senior child protection worker; an education officer, one; administrative officer; nurse 
mental health, 1.5 FTEs; teachers, two FTEs; secure care officers, 18.5 FTEs; cook, 1.5 FTEs; a visiting 
psychiatrist, 0.2 FTE; and a visiting GP, 0.2 FTE.  
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Hon LINDA SAVAGE: I understood from the minister’s response to contributions to the second reading debate 
that the name change to “special guardian” was to reflect the fact that the carer can now apply, and that it is 
based on the English legislation. Is my understanding of the reason for the change of name correct?  

Hon ROBYN McSWEENEY: Yes. The name change was our election commitment. I went to the election 
saying we would seek to introduce special guardianship orders. Although it is slightly different from the English 
system, it was taken from the English system.  

Hon LINDA SAVAGE: Thank you. Another issue that I raised was the policy behind now allowing foster 
carers to apply for a special guardianship order rather than the CEO initiating the application on behalf of the 
department.  

Hon ROBYN McSWEENEY: It is mainly for a child’s stability. In the past, children have been passed around 
like parcels, as we are all aware. It does not matter which government has been in office, that has been the case. 
We are trying to provide for foster carers to have guardianship of children who cannot be reunited with their 
families. I am not saying this will be the be-all and end-all; it will not be. Some children can be reunified very 
well. If we can do that, that will be a good outcome, but for children who cannot be reunified, this provides a 
different option. A foster carer can apply to the courts, as well as the department. It gives a few more options for 
that child’s stability. The main objective of guardianship is stability.  

Hon LINDA SAVAGE: I thank the minister. I am not sure that I fully understand why the foster carer will be 
the one to take the initiative with the application. I appreciate everything the minister has said about the desire 
for stability, but I do not know that I understand why the foster carer will be given the power to apply when, 
presumably, it would be only with consent and encouragement generally that such an order would be granted. 
Based on my experience, I suppose it raises in my mind how foster carers initiate a court process, which is 
obviously not something they will be familiar with. What is the policy basis for that change?  

Hon ROBYN McSWEENEY: Foster carers can initiate an application. They might be a little unsure whether 
they can do that. They have not previously had a system to enable them to do that; they have had to rely on a 
third person in the department. An application will come back to the department when a foster carer applies to 
the court to have guardianship. But the foster carer will be able to take the initiative to apply for an order and 
say, “I can provide this child with stability and we want to do that”, rather than having to go to the department 
and say, “This is what I want to do”, while a social worker who thinks that he or she is doing the right thing says 
that the foster carer cannot do that. It is another option. If the social worker has good reason, that will be fine; 
that will go through the court process back to the department and be a double surety that things will be done 
correctly. That is what we want. We want foster carers to take the initiative with children who cannot go home to 
their parents.  

Hon LINDA SAVAGE: I do not know that I asked about this during the second reading debate, but, obviously, 
allowing the foster carer to take the initiative in applying for guardianship may set up some expectations for 
some foster carers in a different way than before. I am not saying by that that there may not have been room for 
foster carers to have better understood enduring parental responsibility; I am flagging in my mind and raising 
with the minister that obviously this is a significant change, and I am interested in how the minister has thought 
through those aspects of this new policy.  

Hon ROBYN McSWEENEY: It will be in the best interests of the child. A carer can and does get attached to a 
child. In years past I have heard and read in documentation that carers should not get attached to children. If it is 
in the best interests of a child to be with the foster carer, the carer should be able to apply to the courts. The court 
system will say either yes or no, with the department’s say-so. It is something of a change, but given children 
have been placed in 30 or 40 different homes, I wonder whether the process could have been done a lot better at 
the start of a child’s life. This is another option to increase the betterment and wellbeing of a child if the child 
cannot be returned home. I keep saying “if the child cannot be returned home”. I do not want people to think 
foster carers can now keep children. That notion will not be put out to the general public. It will be for children 
who have no hope of returning home.  

Hon SUE ELLERY: On the comments the minister just made about raising foster carers’ expectations or not 
raising them, I do not have the note in front of me, but I think there are now 117 EPRs out of about 3 300. What 
is the minister’s expectation about whether the proportion will change and whether the change by way of the 
introduction of the special guardianship order will in fact cause that number to increase? What will the 
department do to ensure that that information about the new option, as the minister has described it, is given to 
foster carers? What role will the department play in making sure that foster carers know about that option, and I 
do not mean just by way of announcements once the bill is passed? How will that be implemented? If we think it 
is right that foster carers be given an additional option and that that is in the best interests of the child because it 
promotes greater certainty and permanency around the child’s placement, the logic that flows from that is that 
the numbers would be expected to increase. What is the minister’s expectation about how those numbers might 
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increase? Did she see an increase of X percentage when she went to the United Kingdom? How will the 
department put that out there? Part of the reasoning behind my questions is that, if I may be so bold, there are 
some people in the department who are not in favour of this policy. With absolute due respect to all public 
servants who might be in the vicinity, sometimes they do not always—I know it is shocking—implement the 
policy of the day. 

Hon Robyn McSweeney: I have never heard it before in my life! 

Hon SUE ELLERY: Sometimes that happens. I wonder how that situation might be managed. There is a view 
that we can make these changes to the legislation, and the minister can have all the desire in the world, but there 
is a bunch of caseworkers who will be doing their best to make sure that this does not happen because they are 
opposed to it. 

Hon ROBYN McSWEENEY: Yes, and that is why we are now giving foster carers the option of doing that. 
There have been times when people in the department have been against the philosophy. The member and I both 
know that. In this way, we are providing certainty for the child and for the child protection workers. When a 
child comes into care on a time-limited order of two years, the child protection workers will now have to plan for 
reunification or permanency. They will have to go down two paths. People have to know what is going to 
happen. Parents will know that they have to do A, B, C and D or this could happen to their child or children, and 
the departmental social workers will know that they have to plan for permanency or reunification. If the social 
workers really want these parents to reunify with their children, they will do all they possibly can to get these 
mums and dads back with their children. I do not see anything wrong with that. However, if the social workers 
know that there is no hope, they will probably go more down the path of permanency with the foster carer. But 
of course it can also go to court. I think this is a good system. It overrides that philosophy because they are given 
certainty; they have to do certain things. Nothing would please me more than to see social workers work really 
hard to get children back with their parents. I would be very happy with that. Sometimes social workers know 
that that cannot happen. I guess their sense of what is best for the child overrides their philosophy and they plan 
for permanency. 

Hon SUE ELLERY: The minister did not answer my first few questions, so I will go back to those. I think that 
her assessment that the way that the relevant caseworkers will act will not be influenced by views they might 
have about the appropriateness or not of the policy is a little naive. Can the minister demonstrate what it will 
mean practically for a caseworker? Once this legislation comes into effect, what will caseworkers do differently 
in their daily work, such as filling in forms and ticking boxes, from what they do now? How will they see their 
work patterns change practically as a consequence of ensuring that foster carers are aware of the options and 
know their rights under the options? How will they make the judgement that they are going to continue to pursue 
reunification instead? The first few questions that I asked were: what are the minister’s expectations of the 
numbers, what did she learn in the UK about the take-up rate, and how will she make sure that everybody knows 
what their rights and responsibilities are? How will the daily work of the caseworkers change as a consequence 
of this legislation coming into effect? 

Hon ROBYN McSWEENEY: I expect the numbers to increase simply because there will be two pathways. 
When we went to the UK, the special guardianship law had been brought in. It was thought that people would 
take out special guardianship orders for children aged 13 and over, but it was found that people were taking them 
out for younger children; special guardianship orders were being taken out for the little ones, instead of adoption. 
I think that was because in the UK they saw that adoption was not for them; they wanted the children to know 
who their parents were. 

Hon Sue Ellery: Who is “they”—the foster parents or the departmental people? 

Hon ROBYN McSWEENEY: No, the foster parents. The foster parents wanted that contact to continue. The 
number of adoptions in the UK has decreased and the number of special guardianship orders has increased. I 
think that is more to do with people’s philosophy that children are not a commodity and that children should 
know where they come from. 

Hon Sue Ellery: Are you sure that their assessment is that it is a judgement about continuity and permanency as 
opposed to one process being easier than another process? 

Hon ROBYN McSWEENEY: I can tell the member only what I was told by a few social workers when I was in 
the UK. They told me that that is what they had found. 

The member also asked which processes will be different. The processes will not be so different. We have a 
permanency planning framework. Carers are part of the care planning system and they are part of the foster care 
partnership. We have that foster care partnership with foster carers. I do not expect the processes to be so 
different, except for the certainty of the two-year period that we will place on younger children so that we can 
give them a chance to be in a stable home. 
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Hon SUE ELLERY: How will the minister measure the success or otherwise of whether the policy has filtered 
down to the people on the ground? One way of measuring it is to say that if it is 117 now and it is 170 in two 
years, that means that there has been an increase. The minister can have a particular view, the director general 
can have a particular view and the executive directors can have a particular view, but on the ground nothing 
changes because the people on the ground do not want to implement policy X. How will the minister ensure that 
she effects that change, because that element of practice is so influenced by people’s personal philosophies?  

Hon ROBYN McSWEENEY: Over the past two years I have visited every office and I have talked about 
special guardianship. I make sure the conversation comes around to it so that the social workers and child 
protection workers can air their concerns with me. At first there were concerns and people would ask me 
questions and I would answer them. Over the past two years there has been a shift. The child protection workers 
in the department know that this has been coming ever since I became minister, and I have never shied away 
from that. The people involved in the foster care partnership know that special guardianships will be in place, 
albeit going through Parliament. It is not something that we are just dumping on everybody. Word will filter out 
through the foster care partnership that this is what we are doing. I am sure that they are well aware that we are 
putting special guardianships through Parliament.  

Hon ALISON XAMON: I understand what is behind this. I am more familiar with the US experience than the 
UK experience but there are some distinct similarities. When foster parents have the option of initiating these 
proceedings, what guidelines or advice, apart from going to Legal Aid to find out what their legal rights are, is 
the department likely to make available? I realise that it can be advantageous for foster parents to have the 
capacity to initiate proceedings in order to force the various government instrumentalities to ensure that they are 
progressing either reunification or permanency programs. I am aware that that is usually the policy driver. The 
flipside of that is that foster parents, who become incredibly attached to a child, may not be fully across the 
reunification process and may embark on potentially quite divisive or expensive legal proceedings. If they had 
received some guidance from the department about where reunification was at with the foster child and the 
parent, it would have been clear to them that it was not a viable option. There will always be ongoing tension. I 
am also wondering what safeguards will be in place to ensure that foster parents do not falsely or prematurely get 
their hopes up because they naturally become very attached to their foster children, which is a good thing.  

Hon ROBYN McSWEENEY: It is all part of the care plan. As soon as children go into foster care, there is a 
care plan. That care plan sets out guardianship and permanency or reunification. It is about case management. 
Everyone is very clear at the start. The good thing about this program is that there is planning right from the 
start, so everybody is very clear where they stand, including the parents of the child, the foster parent and any 
significant others who are involved in that case management.  

Hon SUE ELLERY: I want to jump to special guardianship orders. There is not a provision in the bill — 

Hon Robyn McSweeney: In clause 1? 

Hon SUE ELLERY: Yes. I am trying to find a provision in the bill but I cannot so I will ask the question under 
clause 1. It relates to the legal representation rights of biological parents at the time of the court proceedings with 
respect to special guardianship orders. I recollect that special guardianship orders can be made prior to this. I ask 
the minister to clarify that. Most importantly, biological parents are not always their own best advocates to 
represent their own interests. What capacity is there for legal representation and what increased resources might 
have been discussed with Legal Aid or the Children’s Court if we anticipate an increased number of these 
applications, which the minister has just said she does? Where are the resources to ensure that the biological 
family gets timely and appropriate legal representation?  

Hon ROBYN McSWEENEY: Biological parents are entitled to legal aid.  

Hon Sue Ellery: Yes, but you would expect that with an increased number of applications, there will be an 
increased number of people eligible for and perhaps seeking access to legal aid. Has there been a corresponding 
allocation of resources or discussion about resources? Just because they ring up and ask whether they can have 
legal aid does not always guarantee that they will get legal aid.  

Hon ROBYN McSWEENEY: No, it does not but it comes down to their merits or otherwise. I am sure they 
could not go to court without any legal aid. As far as I know, the courts will not hand over a child to somebody 
and give them guardianship if the parent is standing there without any legal aid or legal right. If I do find that 
that is the case, I would need to go through the budget process and say that that is what we are finding. It relates 
to the budget of Legal Aid, not my department’s budget. I am certainly very happy to say that if this is what we 
are finding, that we need a bigger budget for legal aid. That is not a problem for me. I am looking at the interests 
of the child. That is my charter. As I said, if we do find that we are getting more cases of this sort and that there 
is a problem with legal aid, I will look at that very seriously.  
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Hon ALISON XAMON: I want to pick up on that point. My question relates to issues that I raised in my second 
reading contribution. I would anticipate that we will need increased resources for Legal Aid to ensure that the 
increased numbers of biological parents have the opportunity to defend the matter effectively. Is the minister 
prepared to give an undertaking to approach the Attorney General about increased resources for Legal Aid? 
When we are talking about the rights of the child, of course we do not want to pre-empt what that outcome may 
be. It may be that it is in the best interests of the child to be with his or her biological parents. We need to ensure 
that all parties are able to receive appropriate representation at all times. I am sure the minister would agree that 
it would be tragic if a child was taken away from his or her biological parents purely because of a lack of 
appropriate representation rather than because it was deemed to be the best thing for the child.  

Hon ROBYN McSWEENEY: The Department for Child Protection has had full discussions with Legal Aid. As 
I said to Hon Sue Ellery, if we find that this is occurring, I am very happy to talk to the Attorney General. The 
Attorney General knows this is coming up. If we find that this is occurring, I will have discussions with the 
Attorney General.  

Hon SUE ELLERY: On the same point, can we go back so I clearly understand the process? I ask the minister 
to confirm or otherwise whether biological parents are automatically parties to these proceedings. Do they need 
to ask to be parties to these proceedings? 

Hon ROBYN McSWEENEY: Yes, they are automatically parties to the proceedings.  

Hon SUE ELLERY: If I may paraphrase the minister, she has made a commitment that if it is found during the 
rollout that more resources are required to ensure that those biological parents get adequate legal representation, 
she will submit a submission for further resources. That might be too late for some parents if the order has 
already been issued. Sometimes this does happen and with the best will in the world of the court, parents have 
not been adequately or properly represented at the time and have not asked the right questions, have been 
intimidated or whatever about the process and not understood at what point they could intervene. Frankly, the 
government is introducing a system with the expectation that the number of applications will increase. That is 
why the policy has been introduced. The government knows that that will apply added pressure. The cabinet 
submission must have canvassed what implications that would have on the budgets of other agencies, and those 
agencies would have had the opportunity to comment on that. It logically flows that this must have been 
considered at some point. The policy intention is that more applications will be made. These orders will mean 
more appearances before the courts, which will have a flow-on effect if the biological family members need 
representation. Can the minister advise whether consideration either has been given or was given in the course of 
the preparation of the bill about what this might mean for Legal Aid resources? 

Hon ROBYN McSWEENEY: As I said before, the Department for Child Protection had full discussions with 
Legal Aid. The merits of the case determine whether a person is entitled to Legal Aid. I could say that the 
number of cases will go up by 100 per cent. If it does go up by that much, that is only 130 cases, and Legal Aid 
can cope with 130 cases. It is a big ask for me to say that it will go up by 100 per cent. Legal Aid, through DCP, 
knows that this legislation is coming through. 

Hon LINDA SAVAGE: Although Aboriginal legal services are primarily funded by the federal government, I 
assume that additional pressures will be placed on the Aboriginal Legal Service, given the large number of 
Indigenous children that make up the 3 000 children who are subject to the care of the chief executive officer of 
the Department for Child Protection. Has some thought been given to that and to how the children may be 
affected? They are particularly likely to be the ones that a parent would approach, given the number of 
Indigenous children. 

Hon ROBYN McSWEENEY: The DCP does not do things in isolation. The DCP spoke to Legal Aid, and the 
Director General of DCP had discussions with the Aboriginal Legal Service. It knows that this legislation is 
going through. 

Hon SUE ELLERY: I ask this question during consideration of this clause because there is no specific 
provision for the matter in the bill. One of the stakeholder groups has asked me what resources the government is 
committing to supporting families so that the government’s first priority of reunification is real reunification? 
That is a broad, wide-ranging question and the minister could effectively say that 90 per cent of what the 
department does is generated towards keeping families together. I wonder whether the minister can give us a 
snapshot of what the department is doing to give real effect to the principle of the reunification of families. For 
example, what work is being done by the department to liaise with mental health and drug and alcohol services, 
which the DCP cannot manage by itself? Will no child be reunified into a family with mental health or drug and 
alcohol problems if other government and non-government agencies are not playing their part to ensure the 
provision of services to enable those families to be functional and for those parents to be effective parents? 
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Hon ROBYN McSWEENEY: It is part of DCP’s mandate to link parents with other services, and it does that 
very well. An additional $2.8 million was allocated in the 2009–10 budget to provide significant increases in 
intensive family support services to double the number of families that were reunified from 250 to 500. The 
department knows full well that it needs to work with all the other services. The provision of those services 
mostly happens at the case planning and case management stages, depending on the needs of the person before 
the DCP. As I said earlier, the DCP had a healthy budget this year. It was the biggest budget that it had ever 
received, and that followed on from the former minister’s good work. 

Hon SUE ELLERY: I thank the minister. I wonder whether the minister can provide us with some advice to 
assist the stakeholders who are following the debate. The DCP can only do so much, and it is doing a good job. 
However everyone else must come along for the ride. Family and domestic violence and mental health and drug 
and alcohol services must be provided to refer people to. They must all be joined up and appointments made 
available for things when they are needed rather than two years down the track. I know that work is being done 
to join those services and to make sure it is seamless, and that work is being done to ensure that government 
agencies do not say, “Everything is DCP’s problem. See you later.” I am not asking the minister to talk to us for 
two hours about the good things the department is doing, which I am sure she could do. Some people who are 
looking at the legislation from the outside are nervous on behalf of biological parents. They want a 
demonstration—this is the minister’s opportunity to put it on the public record—that the government is really 
committed to reunification and that the biological parents have no reason to be fearful of that. Part of the answer 
to that question is what has been done to join the services that support families, because it involves more than 
just the DCP. 

Hon ROBYN McSWEENEY: I have four children for whom I was responsible when they were growing up. 
People who have children are responsible for them. Parents need not fear that reunification will not take place. 
Alcoholic parents can go to Alcoholics Anonymous. They have the will to do that themselves. If they are on 
drugs, we will refer them to a drug and alcohol program, and it is up to them to go to that. We give them the 
tools to do that but if they do not do that, the child is the responsibility of everyone in the community. Children 
are the responsibility of the director general and myself when they come into care. Once a child has been placed 
in a care plan and is in foster care, we do the best we can by that child. People have no need to fear this process 
because it gives certainty within a time frame. We will give people the tools to get themselves better so that they 
can have their children back. My intention is to reunify children with their parents. However, when that cannot 
be done because the parents cannot overcome their problem by giving up the substance they are abusing, or 
whatever their problem is, and they cannot make little steps towards getting better so that they can have their 
child back, the child will not be reunified with the biological parents. This legislation gives certainty to that 
process. 

Hon SUE ELLERY: I am sure Hon Robyn McSweeney was a very good parent; I do not think that that is the 
subject of any contention in this chamber, so I am not sure that it is relevant to the question I asked. Equally, I 
think it is terribly simplistic and does not capture the whole picture to say that the circumstances that lead to a 
person’s child being taken into care in the first place can be corrected if only the person has the will to fix the 
problem. 

Hon Robyn McSweeney: Small steps, I said — 

Hon SUE ELLERY: The best will in the world will not fix a mental health issue, for example. Let us say that 
somebody is trying to address a drug and alcohol problem. Even with the best will in the world, it will not help if 
people cannot access a service because of where they live. I am inviting the minister to put on the record what 
the Department for Child Protection has done to work with other agencies to ensure that we are getting a joined-
up approach. I know that the work is being done; I am inviting the Minister for Child Protection to put on the 
public record the things that demonstrate that, in fact, there is a better working relationship between DCP and the 
child and adolescent mental health service, and between all the other agencies that are needed to provide the 
necessary services to such people. It is not just about what DCP does; DCP cannot do it all and could not even if 
it wanted to. All those other agencies have to work together to make this work. 

Hon ROBYN McSWEENEY: The member is correct. We have formal agreements in place, and the director 
general works very hard at his level to put in place these formal agreements between drug and alcohol services, 
mental health services and housing services. Many members have mentioned mental health tonight, and it is a 
huge problem, but if a child cannot go back to his or her mother because of ongoing mental health issues, there 
needs to be stability. Sometimes the child will be in a stable foster home and they do not want to enact 
guardianship — 

Hon Sue Ellery: If you’ll take an interjection: equally, the mother might stabilise her mental health condition if 
she can get assistance from the mental health agencies. DCP does not provide those services; the mental health 
agencies do. 
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Hon ROBYN McSWEENEY: That is what we want. For a parent with a mental illness, we have a formal 
agreement with the mental health agencies that they will work with the parent. That is what I want, but I think 
this is a better system. We are actually saying that this is what we need to do, and through our formal 
agreements, we will help the parent and work with her. Nobody need fear that the government is going to come 
and take their child. We have had enduring parental orders for many, many years; there are only 117 of them. 
We try to reunify, and when I looked at the reunification statistics, some children are in care for only three 
months, some for six months, and some never come back into care. But there are those children to whom a stable 
placement perhaps should have been given in the first place and who go on to live in 40 different homes, which I 
have explained before. I suppose I can guarantee to the member that the process we are going through tonight is 
not aimed at taking children away from their biological parents; it is only for the small number of cases in which 
children cannot go back home.  

Hon LINDA SAVAGE: I would like to pick up on the issue of the enduring parental responsibility orders. As I 
understand it, they have been available since approximately 2006—is that correct?—and there are some 130 of 
them. Obviously they would be a good guide to the success of orders of this type. During the course of my 
contribution to the second reading debate I posited a real-life scenario that had been raised with me; perhaps I 
will run through it again. Based on the minister’s experience since 2006, she may be able to provide a response 
on whether this is a scenario that the department has had to deal with, and whether she has anticipated this 
scenario. Would the minister be happy with that? The scenario that I raised was put to me by someone who 
works closely with DCP in the Children’s Court. It was the case of a carer who was in disagreement with the 
department about the child’s contact with the biological parents. The concern that was raised with me was that 
the foster carer could make an application for special guardianship and imply or say that he or she would 
probably not continue caring for the child unless the department supported an application for special 
guardianship, notwithstanding the difficulties involved with the contact the department wanted the child to have 
with the natural parent. This scenario was put to me based on the experience of someone working in the field, 
based on the department’s experience. I think it is a situation that could possibly arise, given that there are issues 
in respect of contact between foster carers and parents. I wonder whether the minister could comment on that. 

Hon ROBYN McSWEENEY: To me, that scenario would be blackmail, and it would be an absolutely terrible 
scenario. I do not think any of our foster parents go into this with that in mind. The foster carers I have met have 
very big hearts and, yes, they get attached to the children, but I think they are very special people. I would not 
take very kindly to this sort of thing, and I do not think the department would take very kindly to it. I would hope 
that that would never happen. I briefly mentioned that I met with eight foster carers the other day. One lady had 
nine children; I asked her how she managed contact for all nine, and she said that she managed it and that they 
all knew who their biological parents were. One of them was 19 years old and had been with her since he was a 
baby, and he had had a reunion with his mother not so long ago; he had not seen her for about five years. I do not 
think I have ever come across a foster carer who has the attitude that the child is not going to see his or her 
biological parent. I think that is because of the care planning. All these foster carers have had a lot of children 
over time; it is not just one child, it is a lot of them. I would hope that that scenario does not exist. 

Hon LINDA SAVAGE: As the minister will recall, I made a point of acknowledging at the very beginning of 
my contribution to the second reading debate the amazing work of foster carers. I am certainly not implying that 
they would blackmail the department, but there is and could be a tension between the stability and the 
permanency of the child against the fact that there is a less than satisfactory relationship between the carer and 
the natural parents. I do not think that that is an unexpected scenario; it definitely occurs. 

Hon Sue Ellery: They’re human beings. Some are flawed, most are not. 

Hon LINDA SAVAGE: This was a scenario put to me by someone who works at the coalface, and I think it is 
important for us to use the committee stage to flesh out and consider situations such as this, because I assume 
that in the development of this policy consideration has been given to those sorts of tensions. 

Hon ROBYN McSWEENEY: The member asked me about a scenario, and I answered her about blackmail on 
that scenario. As for contact tensions, yes, I am not that naive. I have worked as a child protection worker and I 
know that those tensions exist. As Hon Sue Ellery pointed out, we are all human beings. That is real life and 
does exist; I do not deny it.  

Hon LINDA SAVAGE: I will continue to speak on clause 1 because some general issues that I raised during the 
second reading debate do not seem to fit neatly into the bill as we consider it clause by clause. The minister 
responded in regard to the independent expert assessment. I accept that the court can order that assessment. That 
raises the question of resources being available to the Children’s Court to be able, on its own, to initiate an 
independent assessment. I wonder whether any concerns arise about that and whether that would be an issue for 
the Children’s Court.  
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Hon ROBYN McSWEENEY: No. I am responsible for child protection, not the Children’s Court. But once 
again, I am quite happy to talk to the Attorney General on any issue, and have done so on various occasions.  

Hon SUE ELLERY: I appreciate that the minister does not have responsibility for the Children’s Court, but the 
chamber is considering a bill that is to be given effect by the Children’s Court. It is not an unreasonable question 
to ask. I am sure additional resources were canvassed during the drafting of the bill, and I am sure that comments 
were sought from the Children’s Court about what additional resources the Children’s Court might require to 
ensure that it is able to give effect to those independent assessments.  

Hon ROBYN McSWEENEY: All our demand modelling is shared with the Children’s Court. They are totally 
aware, as is the Aboriginal Legal Service and Legal Aid. The director general has fully informed all parties.  

Hon LINDA SAVAGE: In the course of the second reading debate, I raised the fact that a significant number of 
foster carers would be relatives. I referred to the Adoption Act, which was amended in June 2003 to make it not 
possible for people to adopt a relative child. The reason for that related to the way such adoption would alter the 
relationship within the family, because the child is already a family member. I understand the minister made a 
distinction that in adoption a child would not have been with the carer. I make the point that there are cases in 
which someone takes on the care of a child and later seeks to adopt that child. That is presumably why this 
amendment was made in June 2003; that is, as a result of concerns about someone who is a relative taking on 
parental responsibility, which is defined in family law, and includes all parental responsibility. Special guardians 
will also have parental responsibility. I know there is a distinction between adoption and special guardianship, 
but in practical terms we are talking about parental responsibility defined in the same way as it is for the purpose 
of family law legislation. In what way has the minister anticipated particular issues that could arise within a 
family after someone is given parental responsibility? That is clearly identified by the very fact that the 
Adoption Act was amended to prevent adoption by someone with a family relationship. I am interested in what 
the minister has to say about that aspect. I note that the minister in her second reading response said that she is 
looking to change that matter. It is the current situation, and has been the practice certainly until now.  

Hon ROBYN McSWEENEY: In relation to the Adoption Act and the fact the member said that families are not 
allowed to adopt, in actual fact, in many states, with the court’s permission, families can apply to adopt a child 
within that family. It is my intention to put that clause into our adoption legislation when it comes through. That 
is a philosophy that I certainly do not agree with because I agree that all children should know their families. I 
am very strong on children knowing their families and who they belong to. That is my intention with that 
legislation.  

A lady told me that she was really looking forward to guardianship laws coming in. She was a family member of 
a little boy she looked after, and was a foster carer too. The child was her sister’s child. She told me that when 
her sister comes into the house, she tries to take over. She says she has seen in force an enduring parental order 
in another family—that is, a relative family—and the boundaries were already there. That mother comes into that 
house and does not try to take over. She knows that that is her child, but she also respects that the woman, the 
relative, is the guardian of the little boy. She said in her family—they were related somehow—she would really 
be happy when guardianship comes in because then her sister would not keep coming into the house trying to 
inflict her mothering rules on the little boy when she had charge of him. I can only say that that is how it worked 
for the betterment of those children within that family. I do not know whether that will be in every family. 
Family is a family; sometimes they are not peace-loving people. Families sometimes war with other families. We 
get the same in the general population. I see that it could be a little more complicated with relatives but I do not 
see that it is impossible if the care planning and everything else is done through the system.  

Hon LINDA SAVAGE: I raise this issue because, with special guardianship and with what has been previously 
said, my understanding is that the department is expecting more applications. This is a policy direction—as the 
minister said, an election promise. The minister is moving in that direction. Enduring parental responsibility 
orders came in in 2006. We are talking about 130 since that time, although I have not seen any breakdown in 
figures as to whether they have been —  

Hon Robyn McSweeney: I think it was 117.  

Hon LINDA SAVAGE: — predominantly relatives or non-relatives. This is an opportunity to consider, as the 
number grows, the implications of what this will mean. I assume that that is something, based on previous 
practice with adoption, that the department would have undertaken an assessment of and have in mind.  

I will ask a couple more questions because, again, I do not think they fit within a particular clause. I raised the 
fact that I could not see within the bill anything that provides sanctions or penalties for a special guardian who 
breaches contact conditions. I wonder whether this is intentional. If it is intentional not to have any penalties or 
sanctions, will the department assist the biological parent to maintain contact after a special guardianship order is 
made—even with those contact conditions, but for whatever reason contact then is not allowed?  



Extract from Hansard 
[COUNCIL - Tuesday, 16 November 2010] 

 p8775f-8798a 
Hon Linda Savage; Hon Robyn McSweeney; Hon Sue Ellery; Hon Alison Xamon 

 [17] 

Hon ROBYN McSWEENEY: It would be our intention that that would happen. As I said, the department may 
on a case-by-case basis provide services to assist contact between the child and the child’s birth family. We can 
do that. 

Hon LINDA SAVAGE: Do I understand that it was intentional, it was considered and it was decided not to 
have any sanction in the bill to protect the natural parents’ rights to contact, even when it was part of the court 
order? Is that correct? 

Hon ROBYN McSWEENEY: As in enduring parental orders, once the orders have taken place, the child is for 
all intents and purposes under guardianship of that enduring parental order and the department bows out. In this 
system, the department has not bowed out. The department is doing it on a case-by-case basis. If the foster carer 
needs a foster-care payment, we will continue that payment and we will mediate if that is what is needed. The 
intention was that there be no penalty. It is as when contact is court-ordered and, as for other families, if it is 
breached, it is up to the court. 

Hon LINDA SAVAGE: As I said, it is the extent to which the department would actually intervene and assist, 
and I understand from the minister’s answer that the department would intervene and assist in certain 
circumstances. 

Another issue I raised was the use of an alternative dispute resolution process, which I understand is being used 
on a trial basis in the Children’s Court, and has, I have been told, been used in enduring parental responsibility 
matters at the Children’s Court. My question is whether that process is intended to continue to be used, 
assuming, I suppose, that after the trial that is going on with the alternative dispute resolution process, it is 
considered that it should continue. Will that also continue in cases of special guardianship and will the minister 
explain how it fits into the alternative dispute resolution or mediation process? 

Hon ROBYN McSWEENEY: The member is talking about our signs of safety pre-hearing conference that gets 
agreement between parents. It is certainly not meant to be used for this process. The process under the 
Department for Child Protection will continue. There will be case management and case conferencing in DCP, 
but the pre-hearing court conference is outside that process. 

Hon LINDA SAVAGE: Just to be clear then, I understood that the alternative dispute resolution process had 
been used and has been used in enduring parental responsibility matters. 

Hon ROBYN McSWEENEY: That is a pre-hearing conference ordered by the court. 

Hon LINDA SAVAGE: The minister referred to a specific name that went with it, safety — 

Hon Sue Ellery: Signs of safety. 

Hon LINDA SAVAGE: Signs of safety. 

Hon ROBYN McSWEENEY: Signs of safety is a safety assessment used by the department. It was devised by 
Andrew Turnell and the department has used it since probably Hon Sue Ellery’s time. I think it was just coming 
in — 

Hon Sue Ellery: It was being introduced. 

Hon ROBYN McSWEENEY: It was being introduced. The signs of safety approach is for the safety of the 
child. We see who is around the child and who can make it safe. So, we see the significant others around the 
child to make it safe, and our pre-hearing conferences have agreements around that safety issue. 

Hon LINDA SAVAGE: I think we must be talking about something different. 

Hon Robyn McSweeney: Yes. 

Hon LINDA SAVAGE: It has been specifically raised with me that a trial of the alternative dispute resolution 
process is being conducted in matters at the Children’s Court, including for enduring parental responsibility 
matters. 

Hon ROBYN McSWEENEY: No. I cannot guarantee it, but it is not the purpose of those conferences. 
Somebody, I think, has given the member the wrong information. 

Hon LINDA SAVAGE: I will follow up on that, obviously, and raise it again with the minister. Am I to 
understand that there will be no alternative dispute resolution or mediation process used at any time in the 
special guardianship process? 

Hon ROBYN McSWEENEY: Not unless the court orders it. 

Clause put and passed. 
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Clauses 2 and 3 put and passed. 

Clause 4: Section 3 amended — 

Hon SUE ELLERY: This clause is on the amendments to the definitions section in the Children and 
Community Services Act; this is, therefore, where we see the definitions of “secure care arrangement” and 
“secure care facility” first appearing; and an additional form of interim order in respect of secure care first 
appears as well. I might take this opportunity to ask one of the questions that were raised with some of the 
stakeholders who provided me with their views. They went really to asking the minister to outline the decision-
making hierarchy in respect of when consideration is given to making an application for a secure-care order. I 
am assuming that the process does not go straight from the case worker or the person working in a residential 
facility who determines there is a problem to the director general—maybe it does. How is that process managed 
through the system so that all the information is put before the chief executive officer if it is an administrative 
decision, or put before the court if it is a judicial decision? Could the minister outline the steps that are taken so 
that we can see how the checks and balances apply? I mean no disrespect to child protection workers, who do a 
really hard job; for those looking after children in residential care, in particular children with challenging 
behaviours and all the rest of it, it is a really hard job. I take nothing away from them on that. I guess I just want 
to be satisfied that the temptation to say, “Right, barleys, I want time out for myself here, thank you” is not one 
that is followed. Could the minister outline the steps of the checks and balances that are taken along the way to 
determine whether this is in fact the right decision to be making in respect of a child?  

Hon ROBYN McSWEENEY: The threshold or starting point is “significant harm to themselves or to others”. 
The checks and balances will come from the case worker to the team leader, to the district director and to the 
psychologist for other consultation. Then it will go to the director of secure care and then to the executive 
director to make the decision. It will go through a number of people. As I said before, it is not just a dumping 
ground for kids; they have to be at risk of significant harm to themselves or others. The bar is pretty high.  

Hon SUE ELLERY: In respect of the second rider on the trigger for a secure care order, which is “no other 
suitable way to manage that risk”, can the minister give us some detail of the thinking around the kinds of things 
that need to be checked against that? For example, if a child is already in the care of the CEO in a tier 1-type 
facility, it seems to me that consideration might be given to the need for some kind of therapeutic intervention 
that would happen at a tier 2-type facility. I wonder if the minister can share some of the work that has been done 
around ensuring that other suitable options, including referral to an external facility such as a child and 
adolescent mental health facility, will be taken into account.  

Hon ROBYN McSWEENEY: It is about demonstrating that all those options have been tried. If a child is in the 
care of the CEO and it comes to the attention that the child needs to go into secure care, it must be demonstrated 
that other options have been tried. It is a last resort. There are psychologists in the homes, but when it is unsafe 
for a child to be in a home environment because the child is likely to harm others or himself, we need to step in.  

Clause put and passed.  

Clause 5: Section 10 amended — 

Hon SUE ELLERY: This is the provision that amends section 10 of the act, which is headed “Principle of child 
participation”. It sets out the provisions for children being properly consulted about decisions affecting them. 
The bill before us seeks to amend that to extend that principle to decisions about placement arrangements in 
respect of secure care, which is a very ambitious objective, I think. Bearing in mind the circumstances that will 
lead to a child being placed in a secure-care arrangement, the question I have is: how seriously can we expect 
children to be participating in decisions around secure-care arrangements when the triggers for that are, quite 
rightly, that they are dangers to themselves or others, and they may be in a heightened emotional state that does 
not allow them to exercise any insight or judgement about that? How will the department give effect to that? 
Would it be a better option to give effect to that principle by ensuring that some kind of advocate on behalf of 
the child is taken into consultation on that? In all the circumstances that lead to a child being placed in secure 
care it is pretty hard to see how that child might reasonably participate in that decision.  

Hon ROBYN McSWEENEY: Certainly when a child first comes into the place and has calmed down, he or she 
is fully informed of the matters under section 10(1)(a), including the reasons for the secure-care arrangement 
being made and how he or she can participate in that decision-making process. It will not be done in a clinical 
manner; it will be done using child-friendly language. The child will also be informed of the available avenues 
for complaint or review. Secure-care staff will support children or young people to participate in the decision-
making process, including help with the young person’s application to the CEO for a reconsideration of the 
secure-care decision if necessary. Children will also receive information about the role of the department’s 
advocate for children in care, the department’s complaints management system and the role of the assessors to be 
appointed under the bill. The charter of rights for children in care of the CEO will be visible when the child is 
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taken in. The child will receive a copy of, and written information about, the charter of rights. That will be done 
to the extent that it is possible for it to be done. The provisions are all in the child’s best interests. DCP is 
consulting with Legal Aid WA regarding the provision of legal services to children in secure care. It is our 
intention to do everything right by the children and to let them know what is available to them when they come 
in. I imagine they will be very disturbed young people when they come in. The intake rooms of the two secure 
centres I have been to are as nice as they can be. It is my intention that the charter of rights is visible as they 
walk in the door so they have something to home in on.  

Hon SUE ELLERY: Thank you for that information. That is laudable. Those things click into place once the 
child is in care. This is about when decisions are being made about secure-care arrangements in seeking an order, 
for example. I wonder how effect can be given to the principle of child participation on that. What the minister is 
saying about once a child is in the facility is good, but I am not sure that, realistically, we can give effect to 
participation by the child in the decision to actually seek the order, unless it is done through appointment of the 
child’s legal representative or an advocate. If it is not mandated that the child is legally represented; that is, it is 
optional, sometimes it will happen and sometimes it will not.  

Hon ROBYN McSWEENEY: Children in the CEO’s care will be well informed that there is a secure 
placement. The children know about tiers 1, 2 and 3; they are very wise people. It is our intention to ensure that 
secure care is not something out of the blue and unknown to them. They will be perhaps told that this is an 
option if no other option is available to them in the lead-up to their being placed in secure care, not as part of any 
fear tactic or coercion to do that. We know when a child in care is at significant risk to himself or to others. 
When we know that, we place them in secure care. I do not think it will come as any bombshell to a child, but if, 
on the off-chance it were to come as a bombshell, we would need to sit down with the child and explain why he 
is going into secure care. That happens, whether it is before or a little after admission, depending on when the 
child calms down and is less upset should he be aggrieved with the situation. 

Clause put and passed. 

Clause 6: Section 39 amended — 

Hon SUE ELLERY: This clause seeks to amend section 39, which relates to provisional care plans. It states that 
a provisional care plan means a written plan that includes decisions about the care of the child, including 
decisions about secure care. I raised this issue earlier. Under section 39, provisional care plans must be prepared 
within seven working days after a child is taken into provisional care. Later on in the bill we see that there are 
requirements that a CEO must prepare a provisional care plan within two working days. The question that has 
been put to me is: is it not reasonable to say that a provisional care plan for any other child who is not subject to 
secure care also ought be done within two days? This is not the ongoing care plan; it is the provisional care plan. 
People have asked me about the relationship between the two days and the seven days. If we are talking about 
something that is for a short period—placement in secure care is for a short period, as is a provisional care 
plan—to be consistent, ought we not apply the same criteria to both? 

Hon ROBYN McSWEENEY: It is to do with the relative degree of urgency. There was no need to revisit the 
seven days. The period is two days because of the child’s right to know. It is for the child’s sake more than 
anything, because that is whom we are focusing on—the child. 

Hon SUE ELLERY: A provision in the act provides that as soon as practicable after the CEO prepares or 
modifies a provisional care plan, whether that is done under secure-care arrangements or otherwise, a copy needs 
to be given to certain people. Are we talking about the same certain people in relation to a care plan for a secure-
care placement, and what do we envisage the term “as soon as practicable” means? Section 39(4)(d) of the 
substantive act refers to “any other person considered by the CEO to have a direct and significant interest in the 
wellbeing of the child”. I wonder whether that means an assessor, if an assessor has been engaged in raising 
issues on behalf of the child, or is there anybody else who might come into play in a secure-care arrangement 
who is different from those involved in other provisional care plans? 

Hon ROBYN McSWEENEY: Section 39(4) requires the CEO to provide a copy of the plan. The child’s 
parents, any carer and any other person with a direct and significant interest in the child’s wellbeing must receive 
a copy of the provisional care plan following placement in secure care. The timeliness of this process is very 
important in the secure care context. The record ensures that relevant parties are formally notified of those 
decisions and actions being taken, and it promotes accountability and transparency. The member asked me about 
an assessor. I am sorry; I was talking and I missed that part. 

Hon Sue Ellery: In that last catch-all, which refers to “any other person”, would an assessor possibly be “any 
other person”? 
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Hon ROBYN McSWEENEY: No, it would be unlikely, because it refers to the significant people around the 
child—that is, the parents, any carer or any person with a direct and significant interest in the child’s wellbeing. 
The assessor is different. The assessor is certainly concerned about the child’s welfare, but in this context, it is 
just the parents and significant other persons surrounding the child. 

Hon SUE ELLERY: I will follow up on that. One of the issues that has been raised with me by the non-
government providers of residential care is that there is a sense of—this is my word, not theirs—“frustration” 
about delays that they say they face in receiving copies of provisional care plans. If the previous placement for a 
child to be placed in a secure-care facility was with, for example, an NGO, which is an entirely possible 
scenario, is it the department’s intention, as I understand the various relevant parts of the legislation, that the care 
plan will be prepared within two working days, assuming of course that all the relevant agencies that have to be 
party to this discussion can be brought together in the one place at the one time within two working days—good 
luck with that—and will then be provided to the NGO, which might be where the child was living originally? I 
am seeking a commitment that that will happen as soon as possible, because they are saying that it does not 
happen now. 

Hon ROBYN McSWEENEY: I would envisage that the NGO that was a big part of the child’s life would be 
part of the plan, along with the mental health and drug and alcohol agencies. The NGO would know about the 
provisional plan that would be done within the two days. 

Hon SUE ELLERY: They will be very pleased to hear that. 

Clause put and passed. 

Clauses 7 and 8 put and passed. 

Clause 9: Part 4 Division 5 Subdivision 3A inserted — 

Hon SUE ELLERY: Clause 9 seeks to insert into the substantive act the secure-care arrangements. Proposed 
section 88B sets out that the minister may, from time to time, declare a place to be a secure-care facility. What 
thought has been given to the kind of place? What are the particular features? The Kath French Centre was built 
on a big block of land with lots of space. The building was designed early on. It is hard to believe this now, but it 
was purpose designed at the time to be a reasonably secure facility. What criteria will the minister look at that 
might constitute a place that could be declared a secure-care facility?  

Hon ROBYN McSWEENEY: This is the only one of its kind. There is no intention to build any more. It is a 
very expensive purpose-built facility. The Kath French Centre in Stoneville has been converted into a secure-
care facility. As I said, there are no plans to establish another one. With this facility, the department consulted 
with the Shire of Mundaring, which advised that no public consultation was required because no extension to the 
existing facility was proposed. There was some liaison with local residents, and no objections to the facility were 
raised because it has been there for some time, not as a secure centre but it was certainly used by the department.  

The gazettal process attaches public status to the facility in recognition of its nature purpose and provides a 
degree of transparency. In answer to the member’s question, there is no intention to build another one in the 
state.  

Hon SUE ELLERY: I do not want to make the minister repeat herself but I did not catch the last sentence. If the 
department was to look for other facilities—that would have to happen eventually—Stoneville’s location is good 
because it is a big pocket of land and it is isolated to a certain extent. Those are the kinds of criteria that we 
would require for such a facility. Having said that, the facilities in Victoria are smack bang in the middle of 
suburbia.  

Hon ROBYN McSWEENEY: I could not have said it better myself. The facility is built on a large tract of land 
and it is a great place for a secure-care centre.  

Hon SUE ELLERY: My next question relates to proposed new section 88C, the provision that gives the CEO 
the power from time to time to make an arrangement for the placement of a child in a secure-care facility. I 
would like to get on the record exactly what legal rights to representation children have. Is it by way of 
somebody making a judgement call at the time, is it the call of the court, is it the call of the department or is it 
automatic that each child is entitled to be legally represented?  

Hon ROBYN McSWEENEY: The CEO is the only person who can make a secure-care arrangement, either 
through an administrative admission for a protected child, an emergency admission for a provisionally protected 
child or following a court interim order secure care for a provisionally protected child. For a child who is already 
in provisional care and protection, or who has been taken into provisional protection or care in an urgent 
situation under section 37, the CEO can apply to the court for an interim order secure care, which is an order that 
the CEO either make a secure-care arrangement in respect of a child already in provisional protection and care 
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but not yet placed in the facility, or continue a secure-care arrangement that the CEO has already made; for 
example, the child has already been placed in the facility. A child in secure care will either be administratively 
admitted already under a protection, time limited, or protection until the age of 18. Judicially admitted children 
in provisional protection and care and judicially admitted children in a secure-care facility will be either in 
provisional protection and care under section 37 and soon to be the subject of a protection application and 
application for a continuation order or in provisional protection and care under section 37 and already the subject 
of protection proceedings and soon to be the subject of application for a continuing order. With a provisionally 
protected child, the court is very likely to order representation under section 148. Proposed new section 88C(2) 
provides that before making a secure-care arrangement, the CEO must be satisfied that there is an immediate and 
substantial risk of the child causing significant harm to himself or herself or another person and there is no other 
suitable way to manage that risk to ensure that the child receives the care that he or she needs. With the protected 
child already under an order, we are arranging for regular visits by Legal Aid.  

Hon SUE ELLERY: As I understand the part of the answer given that related to the question I asked — 

Hon Robyn McSweeney: Really? 

Hon SUE ELLERY: It was useful but I was asking about legal representation. It is discretionary whether the 
court will issue an order with respect to legal representation. That is what I understood the minister’s answer to 
mean. I seek confirmation if that is not correct. 

I do not want to hold up consideration of this clause but because I suspect that we will be debating this bill 
tomorrow, could the minister provide some statistics on whether it is common practice for the court to order 
representation of a child in these matters or does it happen only in certain circumstances? I would like some 
picture of what the practice has been like.  

Hon ROBYN McSWEENEY: I am happy to give that information to the member tomorrow. As I said, the 
department will arrange for regular visits by Legal Aid for a child who is already under an order. I am happy to 
provide the member with the answers to the other question tomorrow.  

Hon SUE ELLERY: I think the minister is telling me that the department’s practice is to try to arrange 
consultations or visits between Legal Aid and children under provisional orders. I understand that the question of 
whether children are legally represented is a discretionary matter determined by the court.  

Hon ROBYN McSWEENEY: For children who are under provisional care, the discretion is up to the courts.  

Hon ALISON XAMON: I had some questions that I raised in the second reading debate relating to proposed 
new section 88F(3) and 88F(5). I refer to the phrase “exceptional reasons”. I was hoping that the minister could 
elaborate on what is likely to fall within the scope of “exceptional”.  

Hon ROBYN McSWEENEY: To be consistent with legislative use in other acts, the bill does not include a 
definition of “exceptional reasons”. In general, it would include circumstances so dire that a longer period to 
stabilise the child is considered necessary. We would not let a child out if he or she was significantly harming 
himself or herself and still threatening to harm others. We would hope that within the 21-day period that child 
would be stabilised enough to be out of the secure centre and into a placement. If they are not, we can only keep 
them there for a further 21 days, and that can only be done once. We cannot keep going back and adding an extra 
21 days. It is just for exceptional circumstances. It is hoped that by the end of the 21 days, they will be out of 
secure care and into a placement that a non-government organisation will provide for that child.  

Hon ALISON XAMON: I certainly support the limitation of the extension of that time frame because we are 
talking about detaining children against their will who have not been charged with an offence. I was picking up 
on the comments the minister made in the second reading debate when she said—I am paraphrasing—that if the 
child did not get better, the child would remain in the secure-care facility for another 21 days. The children who 
end up in that type of situation will be highly traumatised and in a very heightened state of distress. In many 
cases, it is inevitable that being held in the facility could aggravate the situation further in the short term. I would 
be very concerned if merely failing to show a significant improvement within that time would constitute 
exceptional reasons, especially if the issue is a deep-seated substance abuse problem or mental health issue. I 
would hope that the child would be transferred into appropriate care rather than remain in the secure-care 
facility. Could the minister elaborate on that? I anticipate that 21 days is not a long time for a child in that 
situation to show a marked improvement, but I imagine that it is a necessary stopgap measure to ensure the 
welfare of the child. 

Hon ROBYN McSWEENEY: The member’s point is well made. It is a stopgap measure. The stay for 21 days 
is not meant to be a cure-all; it is a time during which the child’s world can be stopped and intensive supports 
and a plan with multiple agencies can be put in place and a decision can be made about where the child can go 
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next and which place is best suited for the child. Instead of running around to different agencies, the agencies go 
into the secure-care facility to talk about what is best for the child and what is the next step. 

Hon ALISON XAMON: I can envisage a circumstance in which exceptional reasons could easily become the 
norm. I hope that “exceptional” remains exactly that. Three weeks is a relatively compressed time frame in 
which to put in place appropriate services for a child. I am seeking an assurance from the minister that an 
extension of 21 days will not become the normal procedure. 

Hon ROBYN McSWEENEY: In Victoria, nine days is the average stay. As I said, in 21 days we will have a 
chance to bring in all the agencies to see where the child can be placed. It is not the government’s intention to 
keep the child for more than 21 days; that can be done only in exceptional circumstances. That is the intention. 

Hon SUE ELLERY: Proposed section 88C(5) sets out the provisions I touched on before. It states — 

As soon as practicable after making a decision under subsection (1) or (4), the CEO must give written 
notice of the decision to the following people … 

It then lists the relevant people. It was put to me by a stakeholder group that the opposition ought to consider an 
amendment to ensure that consultation happened with that same category of people prior to the decision being 
made. I decided not to pursue that amendment because I did not think it was practical, given that the threshold is 
the immediate risk to the child or others. In those circumstances, decisions are made during an emergency and it 
would not be practical to have to consult that range of people, some of whom might be easier than others to 
contact and some of whom might be more willing than others to be consulted when urgent action was required 
on the child’s behalf. Therefore, the opposition is not pursuing that amendment. Nevertheless, there is nothing in 
the bill that would prevent, in certain circumstances, the CEO deciding that it would be useful and respectful, 
when it was possible, to consult some or all of the people on that list. Can the minister give a commitment that 
that might occur on a case-by-case basis? 

Hon ROBYN McSWEENEY: Definitely and absolutely. That would occur through the case plan. 

Hon ALISON XAMON: I want to ask questions on proposed section 88(5), particularly about the words “as 
soon as practicable after making a decision”. I understand why there is some flexibility around that. I want to get 
an idea of the minister’s understanding of what is considered a reasonable time frame, given the circumstances, 
to issue a written notice. 

Hon ROBYN McSWEENEY: Sometimes we do not know where the child’s significant others are. When we do 
know, it would be expedient to provide them with the written notice. We will continue to look for the significant 
others. That will be a continuing process because they will need to be part of the plan. We will try very hard to 
find them. 

Hon SUE ELLERY: Proposed section 88D sets out the first period of the secure-care order, which is 21 days. A 
later provision allows that period to be extended by a further 21 days. My recollection of the conversation I had 
with people from Victoria is that the standard period was 21 days. Does the minister envisage that as a common 
practice orders will be made for 21 days, or might it be five, seven or 14 days, depending on the circumstances? 
Is there some science behind 21 days being the time needed to calm down the situation and to get all the parties 
around the table and to do some of the therapeutic interventions? If a further extension of 21 days is sought—I 
am sorry if the minister dealt with this when answering Hon Alison Xamon a few minutes ago—will the 
department set itself a higher bar? Will it set itself a higher degree of rigour in assessing the progress that either 
has or has not been made? At the end of that exercise, someone will have been locked up for six weeks. What is 
the thinking behind and what work has been done around that? 

Hon ROBYN McSWEENEY: We would always go for a standard order of 21 days, but that does not mean a 
child would have to stay there for 21 days. That would be done on a case-by-case basis in the care plan. As I 
said, the average stay in Victoria is nine days. The bar is set very high already. If we had to extend the child’s 
stay for another 21 days, it is our intention that that would occur only in exceptional circumstances. If you look 
at Victoria being an average of nine days and us taking 21 days, it does not mean that they have to stay there that 
long. It really would be only in exceptional circumstances that we would do another 21 days. I agree with the 
member; six weeks is a long time in a young person’s life. 

Hon SUE ELLERY: Clause 9 actually has the full range of provisions that go to secure-care arrangements, so 
there will be a few questions about it. 

Hon Robyn McSweeney: She likes clause 9! 

Hon SUE ELLERY: It is the clause that deals with one of the major policy provisions of the bill. 

My next question goes to proposed section 88G, which deals with reconsideration of certain decisions 
concerning the protected child. The question is about representation for that child in the chief executive officer’s 
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consideration of the reconsideration application. How is that given effect? The application for reconsideration 
can be made by the child; obviously, for most children, that would mean that somebody would have to do it on 
their behalf. How is that given effect? If somebody else is making the application, such as the biological parent 
or the foster carer, how is the child’s view taken into account? Is it through legal representation, or another 
method? 

Hon ROBYN McSWEENEY: The most practical method would be that the child advocate would assist. The 
reconsideration must be conducted urgently under policy that accords such applications the highest priority. For 
very short secure-care periods in particular, a 24 to 48-hour turnaround is the anticipated standard, with an 
anticipated 24-hour response required for young people admitted for short secure-care periods. The child 
advocate would be the best person to assist the child. 

Hon SUE ELLERY: Again, in respect of proposed section 88G, which is the first level of appeal once a 
decision is made about a secure-care placement, reconsideration is conducted by the CEO who, if it was an 
administrative decision, made the decision in the first place. I wonder if there is anyone outside the circle of 
people who advised the CEO on the making of the administrative order in the first place who, at the time of an 
application for reconsideration, the CEO might look to for advice or other information. 

Hon ROBYN McSWEENEY: The decision would come from a different executive director, but it comes back 
to the child advocate to give that advice. The CEO has the right to ask a range of people for opinions. 

Hon SUE ELLERY: I wonder if I might just explore the delegation. The way the act reads, it is the CEO who is 
making the decision. It is an important decision because it goes to locking up somebody who has committed no 
offence and has not been diagnosed with a mental illness. The minister has said twice now that it is not the CEO 
who will sign off on the decision; it will be an executive director at the next level down—is that correct? 

Hon ROBYN McSWEENEY: Yes, that is correct. 

Hon SUE ELLERY: Are there provisions for that in the bill before us, or are we relying upon delegation 
provisions in the act? The bill before us is quite clear: it is the CEO who makes these decisions, not anybody 
else. 

Hon ROBYN McSWEENEY: All powers in the act come under the CEO, but they are all delegated powers, 
and this one is delegated to the executive director. 

Hon Sue Ellery: Is it a particular one? 

Hon ROBYN McSWEENEY: The director of accommodation and care services is the decision maker, and the 
independent executives are the other service delivery executives. 

Hon SUE ELLERY: The original ones are not necessarily going to be happy about their peers, rather than their 
boss, overturning their decisions. 

I turn now to proposed section 88H, which is the next level of appeal against one of these orders, the State 
Administrative Tribunal. There is nothing in the bill that goes to the time lines within which SAT will deal with 
these matters—whether they will be dealt with expeditiously or whether SAT will sit on weekends or whatever 
needs to be done to deal with these matters. I wonder whether SAT intends to set out some policy framework of 
its own for how these matters will be dealt with. If these matters have already been negotiated with SAT, what is 
the scope of these matters? Is it something that will be set out further in regulations—either SAT’s regulations or 
the regulations attached to this bill? 

Hon ROBYN McSWEENEY: Officers of the department met with the president of SAT, Justice Chaney, 
during the process of drafting the legislation, and he indicated that SAT’s capacity and commitment to respond 
urgently to secure-care review applications was a 24 to 48-hour turnaround. SAT responds expeditiously to 
applications for review of Mental Health Review Board decisions on involuntary patients in authorised hospitals. 
DCP must ensure that all necessary documentation is ready for submission to SAT as soon as is possible to 
facilitate urgent hearings of SAT applications. 

Hon SUE ELLERY: I refer to proposed section 88J, which deals with officers authorised under this act—
officers of the Department for Child Protection and police officers—and what happens if a child absconds from a 
secure-care facility. It provides, at proposed subsection (5) — 

When exercising a power under this section an officer may use reasonable force and assistance. 

That is a new provision that the government seeks to insert in the act. Can a departmental staffer currently use 
reasonable force if a child absconds from a non-secure facility? What conversations have been had with the 
police, bearing in mind certain matters that have gained public attention lately about excessive force and buzzy 
bits of machinery? 
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Hon Robyn McSweeney: No, they’re not allowed to be tasered. 

Hon SUE ELLERY: This does not say that; it refers to “reasonable force”. 

Hon Robyn McSweeney: Certainly not.  

Hon SUE ELLERY: I wonder what conversations have been had about what “reasonable force” means in 
practice when we are talking about children.  

Hon ROBYN McSWEENEY: I can tell the member that they are exactly the same words that exist now for 
residential care. It is not the intention to use excessive force; the bill says “reasonable force and assistance” may 
be used when exercising a power under the section. It has not changed in any way.  

Hon SUE ELLERY: I think I know the answer to this question, but the question that has been put to me is: do 
the relevant officers—here I think we are talking about child protection staff—have to undertake mandatory 
training on that whole de-escalation thing? I imagine they would if they are working in a secure-care facility 
anyway. I have been asked to ask that question.  

Hon ROBYN McSWEENEY: Yes. They certainly do have training in crisis intervention. They certainly can 
see it coming and then activate their training to de-escalate the crisis.  

Hon SUE ELLERY: I am not sure if there is a neat provision within clause 9 to ask this question: given the 
secure-care facility is a locked facility, what capacity is there for visitors who are not part of a therapeutic team 
or are not there for the purpose of participating in care planning but who are there for the purposes of visiting the 
child in care?  

Hon ROBYN McSWEENEY: It is those named in the care plan—that is, parents, significant others, and on a 
case-by-case basis. It is only intended that “significant others” be given access.  

Hon SUE ELLERY: The question arises about the kind of peer group and what the policy is in respect to that. 

Hon ROBYN McSWEENEY: No, they will not be allowed to visit. It is a secure therapeutic centre. The peer 
group will not be allowed to visit.  

Hon SUE ELLERY: I might explore that a little, not so much the peer issue, but the notion of “family”, which 
has different connotations in Aboriginal culture and in other culturally and linguistically diverse cultures. I 
wonder if those things have been taken into account and would there be flexibility to accommodate those sorts of 
issues?  

Hon ROBYN McSWEENEY: Yes, it certainly will be. If they are significant in a care plan and they are named, 
that is allowable.  

Progress reported and leave granted to sit again, pursuant to temporary orders. 
 


